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 On Tuesday, the NCAA’s governing board unanimously voted to allow 
student athletes the “opportunity to benefit from the use of their name, 
image and likeness (NIL) in a manner consistent with the collegiate 
model.”[1] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn1) The board formed a working group in May to 
examine the NIL related issues presented in proposed state and federal 
legislation.[2] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn2) Based on the group’s recommendations, the 
board recognized that the NCAA “must embrace change.”[3] 
(applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn3) The vague, cautiously worded statement, 
however, makes clear that many hurdles remain before athletes are able to 
cash in on their NIL.[4] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn4)
As a result of increasing pressure at both the federal and state levels, the 
NCAA’s announcement indicated a seemingly abrupt departure from 
recent statements.[5] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn5) The working group’s co-chair initially indicated 
the group would “potentially propose rule modifications tethered to 
education” and would not “result in paying students as employees.”[6] 
(applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn6) Just last month, NCAA president Mark Emmert 
stated the NIL issue of California’s Fair Pay to Play Act was an “existential 
threat” to the collegiate model.[7] (applewebdata://EBB96EDD-5768-
4EB3-9A25-4AD1E2B6844C#_edn7) But with nine states proposing 
legislation similar to California’s, the NCAA found it necessary to address 
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the NIL issue to prevent harm to “a national, uniform college athletics 
model.”[8] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn8)
The statement, however, merely indicates a favorable shift in NCAA policy 
towards allowing players to receive compensation for their NIL.[9] (applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn9) Instead of 
providing specifics, the NCAA stalled until April to allow more time to determine a response to legislative proposals.[10] (applewebdata://EBB96EDD-
5768-4EB3-9A25-4AD1E2B6844C#_edn10) The board included a vague framework of principles and guidelines that emphasized the new rules should 
“maintain the priorities of education” and “make clear the distinction between collegiate and professional opportunities.”[11] 
(applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn11)
Under this “new” framework it is not likely that the NCAA will permit athletes to be compensated in an unrestricted market as contemplated by some 
legislators.[12] (applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn12) More likely is a rule that aligns with the “tethered to 
education” requirement, established by Ninth Circuit precedent, to maintain a clear distinction between college and pro athletes.[13] 
(applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn13)A potential solution could be putting the compensation into a trust that can be 
accessed as a result of meeting specified academic benchmarks, such as meeting certain GPA, meeting yearly academic progress requirements, or 
graduating.[14] (applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn14) 
While the pressure from the states is obviously having an impact, it will likely take a victory in court or a bill passed by Congress to actually make a 
difference and force the NCAA’s hand.[15] (applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn15) Until then, the NCAA is prepared 
to challenge state laws that attempt to grant NIL rights beyond those articulated by their framework.[16] (applewebdata://EBB96EDD-5768-4EB3-9A25-
4AD1E2B6844C#_edn16) The NCAA will argue under NCAA v. Miller that the laws violate the Commerce Clause because they cannot operate as a 
national entity if states adopt conflicting laws.[17] (applewebdata://EBB96EDD-5768-4EB3-9A25-4AD1E2B6844C#_edn17) As the NCAA struggles to 
maintain control of their precious ideal of “amateurism,” we have more questions than answers.
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